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1§ =RF 5 Tfe-oTT A AT AT AT § A A8 T 3 T TR orRerfy A s g
et T erfier STeraT YRIETor STeaT YEgd X 9adT §, ST % UH ST F faeg gt wehal gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR FIHTL T TGN AT G-

Revision application to Government of India:

(1) el ScaTEd e ATa g, 1994 #T &RT aa = FATY T HTAAT 3 aTX F T =T
IU-ATT F TAF T o At Gareqor sraa el wi=e, wika axar, B d=mes, s &9,
=t wfSrer, St O o, 9 90, 7% fawetl: 110001 & 6 St A1ty o-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®)  Tfe Arer f g & A8 § 7 THT gTHHR @ ¥ ot 9vermR a7 s s § a7 @
YIS F EX ISR # HT & SITd U AW §, AT el AveRR a7 AeeR & =18 a8 fohelt s &
a7 Rft SoeTIT & B ATer i wfw ¥ SR gS g

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a facto
warehouse.

(@  WRa % o Rl g AT yeur # Raifa wm o) a1 ' F ARt
IeUTET Qe o e & AT H ST 9T & 18 fohel g AT e # Faifaa g1
i .




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M Il e 1 AT Y AT IR % arg) (9T AT @I B At fhEr @ 91 g

. In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) S I<aTe @ ITET Y F WIGTT 6 (I ST SYET hiee A 6T T g % TH Saer Si 56
oY T 7w & qariee swysh, oTier & gy uTia aF 9T X AT 916 § O qfaf{aw (7 2) 1998
gRT 109 gRT fogn fohg T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e ITed e (i) Fmmaet, 2001 F W 9 % siavfa AfRfde o= dear 3-8 # ar
gfaat #, I sweer & wfa smeer ¥ Rets & O 7@ F facga-eney T srfie sneer @ ai-ar
gtadt & e Ifa e fhar ST STl sues a1 @A 3 @ ger i & siaeia emr 35-% §
et 6 & STaTe & Tea & e S8R-6 AT S i H gl ARyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
" on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) TSI araree % wrer STg! WOy T Teh Y T T I FH gldl ®94 200 /- G YT i
ST 30 STE} SereRead Te T & SATET g ar 1000/ - T ohier TaieT 1 S

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T g, FeET SR o T HaT T T =ATATIAHTOT & i et
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T Seqrad gk srferfaarm, 1944 @ g 35-#1/35-% o sfavia:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
L (2) S wRees § S9ig AgER F srerar S ordie, ordfiel F wreer § €T 9, iy
TEYTET e Td JaTs erdield =i (Reee) i ofie ety fifsar, sgaamme § 2nd Fre,
FgaTT WA, rERar, MTERAT, gAsTIe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. '




(3) AT 3w SMawr H 3 YA AT HT AATAL BIAT & AT T Gt &L 5 [ F &7 I IT4<h
& & AT ST =Y T 927 % g gq o & T wdt 1 ¥ a=w F g ganRafy sefieh
FTHTTERYOT ST TR STUV AT heaid AT T b TG [T STTaT & |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal

to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST gEd ARREE 1970 TAT HEIET it AqgEr -1 F siwia Raiia fhe ser o<
AT AT Fererasr AATRART oM Trieerr & oreer § € I @ ¢ TR € 6.50 §& &7 =y
e [&he T gt AT |

One copy of application or O.I.O. as the case may be, and the order of the -
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T 0T "elterd W) &l A= s arer A &t e ot e swefea fovaT strar & ST &
e, Feald ICUTET L[ Td YaTahs ety =qramfeee (Fraiafe) Few, 1982 % Rga ]
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, HeT IUTET o T AaATH Sdiei =ArATirs<or (Reee) T vier iy 3 wrer
¥ deqqi (Demand) T &€ (Penalty) &7 10% & STHT AT AaTd gl grerifeh, sTiaehay qa ST
10 =g 7T g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) A
FEIT T Yo7 ST TR o ST, AT IV &aed @f 7 (Duty Demanded) |

(1) €€ (Section) 11D F aga et i

(2) foraT Torq AeaT wiee @l TR

(3) e Hive Fawt F fFaw 6 % aga = T

7g g ST * wifa erdfier § wger Q& ST Al gordr A erdler arferet ST & g O 9 AT R
T Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& areer WA erdier FTTErHeT 3 wwer STgl e SToAT ek 4T &vs {dariad gF ar 9T &g 1Y
9 F 10% T U 7% STt et ave fAanied g a9 29 % 10% YA U< hl ST el gl ‘
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”

o F‘"-‘"l@y
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ORDER IN APPEAL

M/s. Hence Media Private Limited, Shop No, 205, Sarjan-I, Complex, Above
Punjab National Bank, C.G. Road, Chandkheda-382424 (hereinafter referred to as 'the
appellant’) have filed the present appeal against the Order-in-Original No.
CGST/WT07/HG/408/2022-23 dated 27.09.2022 (referred in short as ‘/mpugned order)
passed by the Assistant Commissioner, Central GST, Division-VII, Ahmedabad North
(hereinafter referred to as 'the adqjudicating authority). The appellant is engaged in
providing taxable services without obtaining taxable service. They are holding PAN No.

AADCHA4774Q.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the
appellant has earned substantial income on which no tax was paid. Letters were
" therefore issued seeking clarification and to produce evidences justifying the non-
payment of tax. However, the appellant did not respond, therefore, the service tax
liability of Rs.1,67,461/- was quantified considering the differential income of
Rs.11,54,901/- as taxable income. '

Table-A
F.Y. Value Difference in ITR S.Tax Service tax
& STR . payable
2015-16 11,54,901/- 14.5% 1,67,461/-

2.1 A Show Cause Notice (SCN) No. CGST/AR-V/Div-Vil/Abad North/TPD UR 15-
16/193 dated 17.12.2020 was issued to the appellant proposing recovery of service tax
amount of Rs.1,67,461/- not paid on the taxable income received during the F.Y. 2015-
16 along with interest under Section 73(1) and Section 75 of the Finance Act, 1994,
respectively. Penalties under Section 77(1)(a), Section 77 (1)(c), Section 77(2) and Section
78 of the Finance Act, 1994 were also proposed. '

B The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 1,67,461/- was confirmed alongwith interest. Penalty of Rs. 10,000/-was
imposed under Section 77(1)(@) & 77 (1)(c) and penalty of Rs. 1,67,461/- was also
imposed under Section 78.

4. Being aggrieved. with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below;

> The appellant is in the business of retail sales and web designing and other
consultancy services out of India. The services are exempted vide Entry No. 19 of
exemption notification No. 25/2012-ST dated 20.06.2012. '

> In terms of Rule 2C of the Service Tax (Determination of Value) Rules, 2006, the
total taxable supply of the appellant during the F.Y. 2014-15 was Rs.3,52,470/-.
Hence, there won't be any tax liability in the F.Y. 2015-16, as the income is below
the threshold limit of Rs. 10 lacs prescribed in Notification No.33/2012=S1
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> The appellant has neither received any letter seeking clarification, SCN issued or
the letter informing the personal hearing dates. Therefore, the appellant could
neither submit the: clarification nor could file the defence reply. Hence the
appellant could not defend the case. ‘

» They therefore requested to set-aside the demand, interest and penalties.

5. Personal Hearing in the case was granted on 12.03.2024, 19.03.2024, 22.03.2024
and 27.03.2014. However, nobody appeared for personal hearing on behalf of the
appellant and nor any adjournment was sought.

5.1 In terms of sub-section (1A) of Section 35 of the CEA, 1994, the Commissioner
(Appeals) may grant hearing adjournment if sufficient cause is shown. However, no such
adjournment shall be granted more than three times to a party during hearing of the
appeal. In the instant case no adjournment was sought.

Section 35. Appeals to 1 [Cammissidner (Appeals)]. -

(1) Any person aggrieved by any decision or order passed under this Act by a Central Excise Officer,
lower in rank than a 2 [Principal Commissioner of Central Excise or Commissioner of Central Excise),
may appeal to the 3 [Commissioner of Central Excise (Appeals)] [hereafter in this Chapter referred to
as the 4 [Commissioner (Appeals)]] 5 [within sixty days] from the date of the communication to him of

such decision or order : :

6 [ Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was prevented
by sufficient cause from presenting the appeal within the aforesaid period of sixty days, allow it to be
presented within a further period of thirty days.] '

7 [(1A) The Commissioner (Appeals) may, if sufficient cause is shown at any stage of hearing of an
appeal, grant time, from time to time, to the parties or any of them and adjourn the hearing of the

appeal for reasons to be recorded in writing :
Provided that no such adjournment shall be granted more than three times to a party during hearing

of the appeal.]

5.2 In terms of Section 85(5) of the Finance Act, 1994, the Commissioner of Central
Excise (Appeals) will exercise the same powers and follow the same procedure as he
exercises and follows in hearing the appeals and making orders under the Central Excise
Act, 1944. While in Central Excise Act, 1944, Section 35A specifically deals with the
Procedure in Appeals, no such separate section exists in Service Tax. Section 35 A of the
Central Excise Act, 1944 has been made applicable to Service tax matters by virtue of
Section 85(5) of the Finance Act, 1994 subject to modification as mentioned in Section
84 and 85 of the Finance Act, 1994. As no sufficient cause was shown in terms of the
proviso to Section 35(1A), I proceed to decide the case ex-parte based on the
documents available on record.

6. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum and documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of Rs.1,67,461/- against the-appellant
along with interest and penalty, in the facts and circumstance of the "
proper or otherwise. The demand pertains to the period F.Y 2015-16.

J“-’o U
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6.1 The adjudicating authority confirmed the demand on the differential income of
Rs. 11,54,901/- declared in ITR on which no service tax was paid. The appellant however
claim that they were engaged in business of retail sales and web designing and other
consultancy services out of India. The services are exempted vide Entry No. 19 of
exemption notification No. 25/2012-ST dated 20.06.2012.

6.2 In terms of Sr.No.No.19 of Notification No. 25/2012-ST dated 20.06.2012,
. following service was exempted. Relevant text is re-produced below;

19. Services provided in relation to serving of food or beverages by a restaurant, eating
Joint or a mess, other than those having (i) the facility of air-condlitioning or central air-
heating in any part of the establishment at any time during the year, and (ii) a licence to
serve alcoholic beverages; ' '

6.3 Itis observed that the appellant has not produced any documentary evidence like
contracts, Balance Sheet, P&L Account, Invoices etc to establish that the income earned
was from the services listed at Sr.No.19 above. Further, they' have also claimed
abatement in terms of Rule 2C of the Service Tax (Determination of Rules) 2006. As per
said rule, subject to the provisions of Section 67, the value of service portion in an
activity wherein goods being food or any other article of human consumption or any
drink (whether or not intoxicating) is supplied in any manner as a part of the activity at a
restaurant or as outdoor catering, shall be as per the specified percentage of the total’
amount charged for such supply. Service portion in an activity wherein goods, being
food or any other article of human consumption or any drink(whether or not
intoxicating) is supplied in any manner as a part of the activity, at a restaurant, shall be
40% of the gross amount charged and the service portion in outdoor catering wherein
goods, being food or any other article of human consumption or any drink(whether or
not intoxicating) is supplied in any manner as a part of such outdoor catering, shall be
60% of the amount charged. '

6.4 From the nature of activity carried out by the appellant it appears that the
appellant is not providing catering services. Further, they have not provided any
supporting documents hence their claim of abatement also cannot be entertained. Also,
their claim for SSI benefit exemption is not supported by any.documentary evidence. It
is a well settled position of the law that a person who claims that the exemption has to
prove that he satisfies all the conditions of the Notification so as to be eligible to the
benefit of the same. References can be made to the Hon'ble Supreme Court
Constitutional Bench decision in the case of CCE v. Harichand Shri Gopal 2010 (260)
ELT. 3 (S.C.); Mysore Metal Industries v. CC, Bombay 1988 (36) E.L.T. 369 (S.C.); Mot/
Ram Tolaramv. Union of India - [1999 (112) E.L.T. 749 S.C.]; Collectorv. Presto Industries
- 2001 (128) E.LT. 321 and Hotel Leela Venturesv. Commissioner - 2009 (234) E.L.T. 389
(S.C). It stands held in all the above decisions that onus to prove and show the
satisfaction of the conditions of the Notification is on the person who claims the benefit
of the same and every exemption Notification has to be read in strict sense. As such, the
appellant shall not be entitled to the benefit of the Notification unless ofhermwisesproved.

s
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6.5 In terms of clause (44) “service” means any activity carried out by a person for
another for consideration, and includes a declared service, but shall not include—

(a) an activity which constitutes merely,— _
(i)  a transfer of title in goods or immovable property, by way of sale, gift or in
any other manner; or
(1) such transfer, delivery or supply of any goods which is deemed to be a sale
within the meaning of clause (29A) of Article 366 of the Constitution, or
(iif) a transaction in money or actionable claim; ‘
(b) a provision of service by an employee to the employer in the course of or in
relation to his employment;
(c) fees taken in any Court or tribunal established under any law for the time being
in force. 4) of Section 65B, the term ‘service’is defined as;

In the instant case, the appellant themselves claim that they are in business of
web designing and other consultancy services, which I find is not covered under
negative list hence shall be taxable. Further, I find that the appellant also failed to prove
that said activity is covered under Notification No0.25/2012-ST dated 20.06.2012,
therefore, in terms of Section 67 of the F.A., 1994, service tax shall be chakged on taxable
service rendered by service provider against a consideration.

7. The appellant also claimed that the impugned order was passed without
following the principles of natural justice. I find that the appellant was granted three
personal hearing dates by the adjudicating authority. Similarly four personal hearing
opportunities were also provided at the appellate stage however, the appellant neither
filed any defence reply before the adjudicating authority nor appeared for personal
hearings which clearly bring out their deliberate act of absenteeism. The principles of
natural justice are not violated when the opportunity to make written and oral
submissions on an issue was granted but not availed by the party/appellant. No party
has the absolute right to insist on his convenience in every respect. Further, I find that
they also failed to provide any documentary evidence like P&L account, Balance Sheet,
invoices to claim that the service tax demand was not chargeable. Though sufficient P.H.
dates were granted and even after receiving the SCN they did not bother to file the
written submission instead repeatedly sought time to do the same shows that the
appellant has approached the whole matter in a casual way and no further time is
required to be granted. Repeated failure to avail the opportunity forfeits their entire
claim to plead violation of natural justice. Natural justice is a maxim meant to facilitate
the smooth conduct of justice. The flexibility inbuilt in the doctrine is not meant to be
twisted and subverted to sabotage the judicial process itself. I find that the above
circumstances do not warrant to be qualified as a denial of natural justice. On the
contrary, the appellants have successfully derailed the judicial process by their tacit non-
cooperation and would like to use the cloak of denial of natural justice to cover up their
willful defaults. Hence, I hold that there has been absolutely no violation of natural
justice. I am supported by the judgment of the Hon'ble Tribunal in RK Mill Board (P)
Ltd. v. Commissioner- 2001 (135) E.L.T. 1296 (Tri —Del). w
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8. Further, I find that extended period is also invokable as I find that the appellant
was rendering taxable service and deliberately did not obtain registration and has failed
to produce any documentary evidence justifying the non-declaration of taxable value.

9, In view of the above discussion and findings, I find that the service tax demand of
Rs.1,67,461/- confirmed on the differential income of Rs.11,54,901/- is legally
sustainable as the same was earned as a consideration for providing a taxable service. I,
therefore, uphold the total service tax demand of Rs. 1,67,461/-.

10. When the demand sustains there is no escape from the interest Iiébility and the
same is also recoverable.

11.  Regarding the imposition of penalty under Section 78, I find that no evidence was
produced to establish that the income reflected in ITR was not taxable. The evasion of
Service Tax by the appellant detected by the department does not automatically
construe to be arising out of bonafide element. All this clearly points out the intention
of the appellant not to discharge their service tax liability. Hence, the appellant had
contravened the said provisions with the intention not to pay Service Tax at the
" appropriate time. 1, therefore, find that the imposition of penalty-under Section 78 is
also justifiable as it provides penalty for suppressing the value of taxable services.
Hon'ble Supreme Court in case of Union of India v/s Dharamendra Textile Processors
reported in [2008 (231) E.L.T. 3 (S.C)], cfonsidered such provision and came to the
conclusion that the section provides for a mandatory penalty and leaves no scope of
discretion for imposing lesser penalty. Therefore, the appellant is also liable for
equivalent penalty of Rs. 1,67,461/-imposed under Section 78.

12. Inview of the above discussion and findings, the impugned order is upheld.

13.  IEFdTGaRIGSIh TSI I RIBIR a4 [ ATSITATg |

The appeal filed by the appellant stands disposed of in above terms.

3 (3rdrew)

Date:94+3.2024

Attested =
Yé‘/ G . Sgﬂuv;;,
3refiared (3rdiew)
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To,
The Assistant Commissioner - Appellant
CGST & Central Excise,
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Division-VII, Ahmedabad North

M/s. Hence Media Private Limited, : - - Respondent
Shop No, 205, Sarjan-II, Complex,

Above Punjab National Bank,

C.G. Road, Chandkheda-382424

Copy to:
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.
(For uploading the OIA)
. Guard File.
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